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          NO. 43828 
 
          Clearwater County Case No.  
          CR-2013-694 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Myers failed to establish that the district court abused its discretion by 
imposing an underlying unified sentence of three years, with two years fixed, upon the 
jury’s verdict finding her guilty of possession of methamphetamine? 
 
 
Myers Has Failed To Establish That The District Court Abused Its Sentencing Discretion 
 
 A jury found Myers guilty of possession of methamphetamine and the district 
court imposed a unified sentence of three years, with two years fixed, suspended the 
sentence, and placed Myers on supervised probation.  (R., pp.370-75.)  Myers filed a 
notice of appeal timely from the judgment of conviction.  (R., pp.378-80.)   
 2 
Myers asserts her underlying sentence is excessive in light of her home 
ownership, back injury, and participation in counseling and AA.  (Appellant’s brief, pp.5-
7.)  The record supports the sentence imposed.   
The length of a sentence is reviewed under an abuse of discretion standard 
considering the defendant’s entire sentence.  State v. Oliver, 144 Idaho 722, 726, 170 
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475 
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)).  It is presumed that the 
fixed portion of the sentence will be the defendant's probable term of confinement.  Id. 
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)).  Where a sentence is 
within statutory limits, the appellant bears the burden of demonstrating that it is a clear 
abuse of discretion.  State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing 
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)).  To carry this burden the 
appellant must show that the sentence is excessive under any reasonable view of the 
facts.  Baker, 136 Idaho at 577, 38 P.3d at 615.  A sentence is reasonable, however, if it 
appears necessary to achieve the primary objective of protecting society or any of the 
related sentencing goals of deterrence, rehabilitation or retribution.  Id.   
The maximum prison sentence for possession of methamphetamine is seven 
years.  I.C. § 37-2732(c)(1).  The district court imposed an underlying unified sentence 
of three years, with two years fixed, which falls well within the statutory guidelines.  (R., 
pp.370-75.)  The court specifically articulated its consideration of Myers’ home 
ownership and structured Myers’ sentence in a way that she would not lose her home or 
her disability benefits.  (11/24/15 Tr., p. 306, Ls.6-17.)   
 3 
At sentencing, the state addressed Myers’ refusal to accept responsibility for her 
criminal conduct, her manipulative behavior and lack of candor, and her high risk to 
reoffend.  (11/24/15 Tr., p.297, L.20 – p.299, L.9 (Appendix A).)  The district court 
subsequently articulated the correct legal standards applicable to its decision and also 
set forth its reasons for imposing Myers’ underlying sentence.  (11/24/15 Tr., p.300, 
L.14 – p.303, L.2 (Appendix B).)  The state submits that Myers has failed to establish an 
abuse of discretion, for reasons more fully set forth in the attached excerpts of the 
sentencing hearing transcript, which the state adopts as its argument on appeal.  
(Appendices A and B.)  
 
Conclusion 
 The state respectfully requests this Court to affirm Myers’ conviction and 
sentence. 
       




      __/s/_Lori A. Fleming  _________ 
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1 different view of tho world than I do, but i:;he also has 
2 a lot of good, practical ideas and a lot of things 
3 going for her . And I think she can succeed on 
4 probation . One of the biggest things she has going for 
5 her, Your Honor, is she's at an age where people maybe 
6 look at an unconventional earlier life-style and step 
7 bo.ck and just kind of realize that i t ' s time to grow 
8 up. And I think she ' s done a loL of t hot. She 
9 certainly has issues, Your Honor, in the fact that 
10 she' s undertaken some counseling on her own to try and 
11 deal with some of the problems that she does have. 
12 This is a lady who can function on probation and be a 
13 responsible homeowner and from whom, assuming she's 
14 learned her lessons, and I think she certainly has, you 
15 probably won't hear from her again. And that's h~r 
16 goal, Your Honor. We're asking that you follow the 
17 re~ommcndntion of tho report . Place this lady on a 
18 reasonable probationary term and allow her to show you 
19 what she can do. Thank you. 
20 
21 
THE COURT: Thank you, Counsel. Mr. Tyler '? 
MR. TYLER: Your Honor, my biggest concern about 
22 this case is not only the lack of responsibility being 
?.J taken by Ms. Myers, but also the apparent -- her 
24 apparent reliance on virtual outright dishonesty in 
25 that , in the presentence i nvestigator ' s words, in an 




1 effort to manipulate her way out of accountability . 
2 And the question then becomes how well will she do on 
3 probation, especially given the fact that her LSI score 
4 is a 35, which is a very high LSI score. And that LSI 
5 score is based very heavily, and predominant factor 
6 driving it tha.t high is her atliLude allu urlenLaLion. 
7 The sLory LhaL she yctve U1e pre::;e11Lenc.:e inve.sligaLor as 
8 to the circumstances surrounding her offense just not 
9 only don't ring true, but are not the same -- isn ' t the 
lO same as the story she gave the police. Thinking back 
11 to the evidence that was presented to the jury in this 
12 case, there was a rnethamphetamine pipe found inside a 
13 zipper pocket inside of her purse with her 
14 identification in the same pocket. There were also 
15 beakers which are utilized to make, not only 
16 mcthamphctamine pipes, but were of the srune size as the 
17 methamphetamine pipe found in her purse, found in her 
18 vehicle, in the center console . You know, there's 
19 substantial amount of evidence to indicate that she was 
20 in posse::;sion of a methamphetamine pipe, and she was 
21 using it and it was her IJipe. For her Lo continue to 
22 deny tha.t, in light -- or in Lhe face of Lhe 
23 !::>UD.slanl:lve and ~lynificanl evid8nce, would indicate to 
24 me that there may be issues about her ability to be 
25 successful on probation. And that's my biggest concern 




1 about the whole thing. 
2 The presentence investigator's re.c::ommenrlr1t.ion is 
3 probation. I suppose if she doesn't come to grips with 
4 excusing behavior and manipulative behavior and start 
~ tacing herself and h~r own behavior honestly, she'll be 
6 a failure upon probation, but I do think that that's 
7 something that's important for the Court to consider 
8 whEm atructuring a sentence , WiL.h Lhat, I' 11 leave the 
9 rest of it to the discretion of the Court . 
10 THE COURT: Thank yo1.1, Counsel. Ms. Myers, J '11 
11 qive you this opportunity if you wish to avail youraelf 
12 of it of making a statement to the Court, or you can 
13 remain silent. It's up t.o you how you wish to proceed. 
14 THE DEFENDANT: Your Honor, I have not tried to 
15 mnnipulatc the Court. I've tried to be very honest 
16 about all of it. My counsel, I 've had problems with on 
17 both counts. He came in two weeks before: We didn't 
18 yel Lo call -- I've worked really hard to try t.o c:hangP-
19 my life. My mother is here. She can Jet l've tried 
20 really, really hard to change, and I've kept the people 
21 away from me t.hnt. were bud. I 'vc tried to make sure 
22 that I don't go into trigger zones. I've started AA. 
?.1 1 have mental health counseling now, and I'm tryinq to 
24 do what I need to do . And I ju::;L -- I don't know what 
25 to do anymore . I'm just at that point that it's like, 



















1 I keep trying, and nothing seems to be -- everybody - -
2 like I did not tell the l ady in Lewiston that l found 
3 lt ill a bc1g . I said, I was picking up garbage. Okay. 
4 Everything seems to get -- I guess maybe I say it wrong 
5 or something, and it gets misunderstood . But I really 
6 am trying, and 1 hope you at leant give me the chance 




THE COURT: Anything further, Ms . Myers? 
THE DEFP.NDANT: No, that's it . 
THE COURT: Okay. Ms . Myers, do you know dllY 
11 reason why I should not - - any l egal reason why I 
12 shouldn't sentence you at this point in t i me? 
13 
14 
THE DEFENDANT : No. 
THE COURT: Well, Ms . Myers , I have reviewed the 
15 Presentence Investigation. Reviewed t.hP. fac:t.ors set 
16 forth in Idaho law with referP.nce t.o C(')nsidering 
17 probati on for you and also the factors of protection of 
18 society, deterrence to you and others, your 
19 .r.ehabi lit.at.ion, and your retribution for baslcally 
20 puni.shm0.nt for the crime. FirsL of all, it ' s a serious 
21 crime . You're charged with possession of 
22 metho.mphct,1rninc. Extremely dangerous drug, that has 
?.3 torn the fabrics of society apart , a::; you ' re aware. 
?.4 I ' m going to be real honest with you, and you and I may 
25 110L agree. I don ' t buy the version that you've told 





1 the presenter.ce investigator, in all honesty, and I 
2 think at this point in time you can continue with that 
3 story if you so desire, but I want you to know I don•t 
4 believe it . And the Prosecutor has indicated they 
5 don't believe it. I don't want you to lie and make up 
& a story if you don 1 t believe thnt it's true. I 1 m just 
7 telling you that T just don 1 t believe it. I think it's 
8 strange -- strained credulity, means strange 
9 truthfulness to believe that story, and we may ditter . 
10 And that•s my job to make that call al Lhls point in 
11 time. However, you 1re at a cusp of going into what I 
l?. would call middle age, ouL of a period of time of what 
13 was a different l>ackground than many people had in 
14 their lives, different type of family situation, D 
15 different life-style that you lP.<i. And I 1 ll take you 
16 at your word that you•r.e trying to chungc yourself, and 
17 I ' ll give you an opportunity to prove to yourself, to 
18 the Court, to the Prosecutor, to your defense attorney 
19 and ever.yborly ~lse that you hctve e1::>poused that you're 
20 changinq thr11. opportunity. 
21 So, it 1 s the determination of this Court that I 
22 am going to ncntence you to a period of incarceration 
23 with the Idaho Department of Corrections for a 
24 dct.0.rminate period of time of two years. That period 
25 of time you would not be eligible for parole, nor 





1. suhjAc:t. t.o reduction of your sentence for good cause . 
2 That will be followed by a one- year indeterminate 
3 period of L.i.me where you would be eli qi ble for. parole. 
4 That's commonly called a two to three in the custody of 
5 the State uoard of Corr~r.r.ionn . However , I' rn guiny to 
6 take the recommendation of the probation officer and 
7 place you out on probo.L.ion aL this point in time and 
8 trust that you can take steps to comply your behavior 
9 Lo Lbe requirements o.t law . Take some steps in trying 
10 to evolve into the person that you want to be, not the 
11 person you have been in the past at thh, poinL in time . 
12 1 don't --·- I will take you at your word, but again, as 
13 Mr. Tyler has pointed out, the staU.stics are not real 
14 good in terms of recidivism and based upon your 
15 background, but I believe that if you put your mind to 
16 it - - you live a fairly isolated condition, you don't 
17 havA electrici ty up at your home, <.:orrect? 
18 THE DEFENDANT: I have electricity, but I'm 
19 tr:ylllg Lo go green . 
20 THE COURT: Okay. You live far enough away that 
21 in terms of tryin<J t.o k~~p n.wny from people tbaL you 
22 view as the bad people, you should have no difficulty 
23 at thi3 po.int in t ime because of your location . .l:'eople 
24 aren't going to travel up there unless they're invited 
25 toil, and you ' re going to be in control of where you 






1 travel. So, I'm going to put you out on probation for 
2 a two-year period of time. The terms and conditions of 
3 the probation is, first of all, you ' re going to have to 
4 irrunediat.ely mf!P.t with your probu.tion offlcer ctn<l 
5 execute and sign a standard agreement for supervision 
6 by the Idaho Department of Probation and Parole. 
7 Again, I don't want you in any bars. I know alcohol , 
8 you don ' t believe, is n prohle!m, but I don't want you 
9 in any bars or places or establishments where the 
10 prim.:try nource of income is the sale ot alcoholic 
11 beverages . Don't want you to drink during the period 
12 of your probation. I want you to comply with any 
13 substance abuse counseling or mental health c<.>umH~ling 
14 that your probation officer designates. They may have 
15 funds available to get you into a program that will 
16 make you learn some skills to carry on in the next 40 
17 years of your life, so that you're not here again, as 
18 Mr . Vanidour would point out. 
19 Again, your probation officer may designate 
20 (.;ertain people they don't want you to associate with. 
21 That ' s going to be good for you because you can use 
22 that as a fall guy . You r.r1n ~ay, my PO told me I'm nut 
23 allowed to associate with you when thuse people that 
?.4 you view .:ts undesirable are trying to come to your home 
25 or bring you tu their home, or meet with you in 
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